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VOLU TEER L

GOWRNHEHT AND

PUBLIC TO
by Cynthia Rapp

n a time when the need for
legal services among the poor is
growing and public funding for

such services has not kept pace, lawyers' ethical

obligation to volunteer their time and skills pro

bono publico is manifest." Mallard v. United

States District Court for Southern District of Iowa

et al., 490 U.S. 296, 310 (1989).
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Is there a
professional

obligation on

the part of GPS
lawyers to

perform pro

bono services?
And if so, how

can they

comply with
that obligation?

Obstacles to Government and Public Sector Pro Bono

Government and public sector lawyers ("GPS lawyers")
who want to do pro bono work often confront obstacles.
At the most extreme, some GPS lawyers are prohibited,
statutorily or otherwise, from providing volunteer legal
services. Other GPS lawyers face such obstacles as con-
flicts of interest; questions about the use of government
time and resources; lack of malpractice insurance; and lack
of professional expertise in areas in which services are
needed. In addition, there are GPS lawyers who contend
thatpro bono work is unnecessary because they provide
public oriented services every day.

Is there a professional obligation on the part of GPS
lawyers to perform pro bono services? And If so, how can
they comply with that obligation? The American Bar Asso-
ciation attempted to clarify the answers to these questions
when it recently revised Rule 6.1 of the Model Rules of
Professional Conduct.

Prior to its revision, Rule 6.1 stated: "A lawyer should ren-
der public interest legal service. A lawyer may discharge
this responsibility by providing professional services at no
fee or a reduced fee to persons of limited means or to pub-
lic service or charitable groups or organizations, by service
in activities for improving the law, the legal system or the
legal profession, and by financial support for organizations
that provide legal services to persons of limited means."
That Rule provided little guidance to the lawyer or law of-
fice regardingpro bono service and it was completely
silent regardingpro bono work by GPS lawyers. However,
revised Rule 6.1 attempted to address the special consider-
ations that public sector and government lawyers face.

Text of Revised Model Rule 6.1

A lawyer should aspire to render at least (50) hours
of pro bono publico legal services per year. In fulfill-
ing this responsibility, the lawyer should:

(a) provide a substantial majority of the (50) hours
of legal services without fee or expectation of fee
to:

(1) persons of limited means or

(2) Charitable, religious, civic, community, gov-
ernmental and educational organizations in
matters which are designed primarily to ad-
dress the needs of persons of limited means;
and

(b) provide any additional services through:

(1) delivery of legal services at no fee or substan-
tially reduced fee to individuals, groups or or-
ganizations seeking to secure or protect civil
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rights, civil liberties or public rights, or chari-
table, religious, civic, community, govern-
mental and educational organizations in mat-
ters in furtherance of their organizational
purposes, where the payment of standard le-
gal fees would significantly deplete the orga-
nizations economic resources or would be
otherwise inappropriate;

(2) delivery of legal services at a substan-
tially reduced fee to persons of lim-
ited means; or

(3) participation in activities for im-

proving the law, legal system or
the legal profession.

In addition, a lawyer should voluntar-
ily contribute financial support to or-
ganizations that provide legal ser-
vices to persons of limited means.

The comment to the revised Rule
states in pertinent part:

Every lawyer, regardless of pro-
fessional prominence or profes-
sional work load, has a respon-
sibility to provide legal
services to those unable to
pay, and personal involve-
ment in the problems of the
disadvantaged can be one of
the most rewarding experi-
ences in the life of a
lawyer....

... Paragraphs (a)(1) and (2) recognize the critical
need for legal services that exists among persons of
limited means by providing that a substantial major-
ity of the legal services rendered annually to the dis-
advantaged be furnished without fee or expectation
of fee. Legal services under these paragraphs consist
of a full range of activities, including individual and
class representation, the provision of legal advice,
legislative lobbying, administrative rule making and
the provision of free training or mentoring to those
who represent persons of limited means. The variety
of these activities should facilitate participation by
government attorneys, even when restrictions exist
on their engaging in the outside practice of law....

.. Legal services can be rendered to Individuals or to
organizations such as homeless shelters, battered
women's centers and food pantries that serve those
of limited means. The term "governmental organiza-
tions" includes, but is not limited to, public protec-

tion programs and sections of governmental or
public sector agencies .....

... Constitutional, statutory or regulatory restrictions
may prohibit or impede government and public sec-
tor lawyers and judges from performing the pro
bono services outlined in paragraphs (a)(1) and (2).
Accordingly, where those restrictions apply, govern-
ment and public sector lawyers and judges may fulfill
their pro bono responsibility by performing services
outlined in paragraph (b)....

As can be seen, one of the major changes made on behalf
of government and public sector lawyers included an ex-
panded definition of what the term "legal services" encom-
passed. The definition includes the option to provide free
training or mentoring to those who represent persons of
limited means. The comment also indicates that pro bono
service obligations may be satisfied by contributing legal
services to governmental organizations and it includes a
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definition of the term "governmental organizations." The
term is defined as including public protection programs
and sections of governmental or public sector agencies.

In addition, the comment section recognizes that certain
"restrictions may prohibit or impede government and pub-
lic sector lawyers and judges from performing thepro
bono services outlined in paragraphs (a)(1) and (2)." A
special effort was made to include activities that a majority
of government and public sector lawyers could perform.
The activities which fit under (b)(3) included serving on
bar association committees, serving on boards ofpro bono
or legal services programs, taking part in Law Day activi-
ties and acting as a continuing legal education instructor.

Federal GPS Lawyers

18 U.S.C. §205 prohibits fed-
eral lawyers from acting, out-
side the lawyers' official du- W hile I
ties, as attorneys in any
matter in which the United
States is a party or has a di-
rect and substantial interest. h a s not
In 1984, the Federal Bar Asso-
ciation (FBA) urged an
amendment to that Section to
permit government lawyers a m and
to volunteerpro bono ser-
vices.I The FBA also appealed
to the general counsels of fed- bo
eraldepartments and agen- .O rt
cies to adopt procedures and
guidelines facilitating oppor-
tunities forpro bono service
by their staff lawyers. In the consiste
same year the ABA adopted a
resolution urging that "gov-
ement employed attorneys le
should not be prohibited or la
discouraged from represent-
ingpro bono clients..." Al-
most five years ago the Ad-
ministrative Conference of ervice E
the United States hired a con-
sultant to study the impact 18
U.S.C. §205 had on govern-
ment attorneys and theirpro w ho
bono activities.2 The consul-
tant, Professor Lisa Lerman,
found that in addition to the
problems posed by section afford
205, there were many other
restrictions facing govern-

ment attorneys desiring to dopro bono work.3 Those re-
strictions included Office of Personnel Management (OPM)
and departmental or agency regulations as well as decisions
by various courts and agencies.

In 1989, a Subcommittee of a Special Committee on Gov-
ernment Lawyers of the District of Columbia Bar explored
the involvement of government lawyers in pro bono activi-
ties. The Subcommittees September, 1991 Report cited the
limitations placed on attorneys by 18 U.S.C. §205 and addi-
tional, and somewhat more onerous, restrictions posed by
agency regulations.

Efforts to help lift restrictions include the guidance on
employee participation in volunteer services outlined in

.he ABA

endorsed

atory pro

ile, it has

ntly urged
to provide

to those

cannot
to pay.

Federal Personnel Manage-
ment (FPM) Letter 992-1
Employee Community Ser-
vice (April 19, 1991) issued
by OPM. That Management
Letter states: "OPM encour-
ages agencies to be sup-
portive of employees who
wish to provide volunteer
services to help those in
need of legal assistance. At-
torneys in the federal gov-
ernment, in keeping with
their ethical obligation to
the system of justice, may
provide legal service pro
bonopublico to those in
need, when such activities
do not present a conflict of
interest with their job re-
sponsibilities."(Fed. Pers.
Man. Letter 992-1
§2a(2)(b)).

U.S. Department of Justice
employees, although encour-
aged to provide public inter-
est professional services, are
required to give notice of in-
tention to providepro bono
services.4 For employees
other than Assistant U.S. At-
torneys, notice must be
given to the head of the em-
ployee's division. In 1991
the United States Attorneys
Office in the Western Dis-
trict of Pennsylvania ob-
tained authorization from
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the Office of Legal Counsel for the Executive Office of the
U.S. Attorney to participate in Project Challenge, apro bono
program initiated by the Allegheny County Bar Foundation.
To avoid conflicts, the U.S. Attorney's Office conducts an in
house conflicts check before apro bono case may be ac-
cepted by an Assistant U.S. Attorney. In addition, the attor-
neys are restricted to accepting cases in four particular prac-
tice areas, 1) indigent divorce; 2) child advocacy;
3) homeless project; and 4) protection from abuse. Prior to
taking the case the Assistant U.S. Attorney must advise the
parties of his or her status as an Assistant U.S. Attorney. Mal-
practice insurance is provided for all volunteers and training
is provided by the Allegheny Bar Foundation.

State/Local GPS Lawyers

In some states, legislative changes are being implemented
to ease the way for pro bono work by government
lawyers. North Dakota was one of the groundbreakers in
changing the law to make it easier for government attor-
neys to providepro bono services. In 1985, North
Dakota adopted legislation authorizing govern-
ment attorneys to volunteer to takepro
bono cases.5 For more information,
see Colleen Schweigert's article in
the July 1985 edition of the PBI
Exchange entitled "Gov-
emnment Attorneys and -

pro bono: Its Easier
Than You Think."
More recently Ari-
zona amended sections of its
state statute to allow deputy
county attorneys, public defend-
ers and assistant attorney generals
to represent pro bono clients in
certain circumstances which are
outlined by the statute. Michigan,
Oregon, South Carolini and
Washington have also made leg-
islative changes which are help-
Ing to alleviate obstacles.

Concerns of government

lawyers have been addressed in
other ways. In Broward County,
Florida, the local bar associa-
tion and the Legal Services Of-
fice of Broward County created
an organization called Broward
Lawyers Care. Its purpose is to
provide indigent persons with
free legal services. To permit
members of the Broward
County Attorney's Office and

other Broward County staff lawyers to participate in the
program the Broward County Commissioners declared by
resolution that the provision of legal services to indigent
residents of Broward County was a public purpose. The
resolution also allowed the attorneys to utilize support
staff and clerical assistance.

In Connecticut, lawyers employed by the Office of the At-
torney General are exempted from an occupational tax.
But these lawyers were concerned that if they performed
pro bono work they would be liable for
the occupational tax. A ruling by
the Commissioner of Revenue
made it clear that, if they
were performingpro
bono services only,
then they
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still be exempt from liability. A similar issue arose in
Broward County and the State Attorney General issued an
opinion stating that, because the program in which the at-
torneys were involved was a charitable organization, an oc-
cupational license was not required.

The Texas Constitution prohibits the use of public funds
or public property for private benefit. This provision ap-
peared to prohibit Assistant Attorneys General from partic-
ipating inpro bono programs. But the Attorney General is-
sued an opinion stating that private individuals may benefit
from the use of public funds as long as an overall public
purpose is served. And, since providing legal services to in.
digent persons is a public service, the Constitutional prohi-
bition was not violated.6

The Maryland Attorney General's Office operates apro
bono program that works in coordination with outside orga-
nizations. The Maryland program began in 1988 as an ex-
ception to a ban on private practice. The program is coordi-
nated by apro bono Committee, chaired by a Deputy
Attorney General, that functions as a liaison between the
outside referral organizations and the staff lawyer volun-
teers. Referring organizations screen the clients and the in-
ternal Committee checks for possible conflicts before con-
tacting a volunteer staff lawyer. Referring organizations
provide malpractice insurance. To lessen the possibility of
conflicts, the Committee has established a list of areas in
which staff lawyers may practice. 7 Staff lawyers are to carry
out thepro bono responsibilities on their own time; how-
ever, they may conductpro bono activities during normal
working hours as long as they account for at least 35.5
hours of professional services per week. Support staff is per-
mitted to assist attorneys working on pro bono matters
within carefully observed limits. The office also sponsors
training programs for volunteers in the approved areas of
representation. The Maryland Attorney General's office has
a comprehensive written outline of its program that may be
used as a guide for establishing apro bono program and will
be pleased to share information with other offices.8

To date, no state has passed a inandato,y pro bono rule
which carries penalties for noncompliance. The Florida
Supreme Court, however, is now requiring all lawyers in
the state to complete apro bono reporting form that will
be a part of their annual dues statement.9 Failure to report
will constitute an offense subject to discipline. Florida's
pro bono rule calls for lawyers to provide a minimum of
20 hours ofpro bono work annually. The work must be di-
rectly related to the legal needs of the poor. Because the
Florida Supreme Court adopted a narrow definition of pro
bono services, members of the judiciary and their staff as
well as government lawyers who are prohibited by statute,
rule, or other regulation from performing pro bono ser-
vices are currently exempt from the requirement to pro-

vide legal services to the poor. Lawyers not exempted may
buy out of the obligation for $350 and it is worth noting
that, unlike the sanctions for noncompliance with the an-
nual reporting requirement, failure to actually perform the
20 hours will not expose the lawyer to disciplinary action.
While the ABA has not endorsed a mandatorypro bono
rule, it has consistently urged lawyers to provide services
to those who cannot afford to pay.

Various other government and public sector offices work
within existing guidelines to createpro bono programs.
The types of programs in which government and public
sector attorneys are involved varies. An office might set up
a policy which simply states it will allow attorneys to par-
ticipate inpro bono services as long as certain require-
ments are met and give no further guidance. Generally,
however, the requirements enumerated are: to avoid con-
flicts, perform all pro bono work on the employee's own
time, and use no office resources or supplies. Some pro-
grams go a step further and list particular areas-or pro-
grams-in which its lawyers may participate. Many public
offices have set up conflicts committees as a safeguard.
The more proactive offices may set up an in-house pro-
gram or operate a program in coordination with outside
organizations. An example of a true in-house program is
the mediation program run by the Idaho Attorney Generals
Office.

Why Offices Should Adopt a Formal Pro Bono Policy

Why should an office establish a policy? There are several
reasons: (1) It will encourage staff lawyer participation;
(2) It will give staff lawyers the opportunity to represent
an individual person ( not simply an agency or organiza-
tion) and it will help broaden the staff lawyers skills; (3) It
will reduce the chances of having staff lawyers engage in
unauthorized pro bono work; and (4) It will enhance the
office's public service mission while improving its public
image.

Conclusion

In federal, state and local government offices, solutions to
pro bono problems for government and public sector
lawyers have been found. These solutions should be ex-
paided and improved upon so that public lawyers can be-
come full participants in meaningful and satisfyingpro
bono activities. Currently many state and local bar associa-
tions are contemplating establishing or revising pro bono
rules or regulations in order to make them more pertinent
for government and public sector lawyers. An outstanding
example of state bar leadership in this regard is described
in a companion piece by Aimee Bissonette describing the
actions taken by the Minnesota State Bar. The Minnesota
State Bar's Model Pro Bono Policies and Procedures for
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Government Attorneys are also printed as a special Insert
to this issue of The Public Lawyer as a service to our mem-
bers, to public law offices and to bar associations.

Endnotes

1 18 U.S.C. §205
(a) Whoever, being an officer or employee of the Untied States in

the executive, legislative, or judicial branch of the Government
or In any agency of the United States, other than in the proper
discharge of his official duties-
(1) acts as an agent or attorney for prosecuting any claim

against the United States, or receives any gratuity, or any
share of or interest in any such claim, in consideration of as-
sistance in the prosecution of such claim; or

(2) acts as agent or attorney for anyone before any department,
agency, court, court-martial, officer, or civil, military, or
naval commission in connection with any covered matter in
which the United States is a party or has a direct and sub-
stantial Interest; shall be subject to the penalties set forth in
section 216 of this title.

2 The Administrative Conference of the United States is an indepen-
dent agency of the United Sates dedicated to the promotion of fair-
ness and efficiency in the governmental processes.

3 Lerman, Public Service by Public Servants, 19 Hofstra L. Rev. 1141,
1143 (1991).

4 28 C.F.R. §45.735-9c (1993).

5 "... [a] deputy attorney general or assistant attorney general with
the permission of the attorney general may voluntarily represent indi-
gent clients referred by an organizedpro bono program in addition
to the regular duties of his office; such representation must be at no
cost to the state of North Dakota." North Dakota Code §27-14-02,

6 Since the writing of this article the Texas program has been tem-
porarily discontinued.

7 Attorneys Involved in thepro bono program may only provide rep-
resentation and services in the following areas:

a) Domestic violence cases involving orders of protection;
b) General wills, living wills, powers of attorney, durable powers

of attorney, private guardianships not involving any State
Agency;

c) Landlord/tenant cases not involving the application of the Con-
sumer Protection Act;

d) AIDS related cases not involving state institutions or public assis-
tance;

e) Divorces Involving no alimony and no minor children;
I) Educational activities;
g) Performing discrete research projects to assist attorneys who

represent low Income groups or an individual;
h) Medicare appeals.

8 The Maryland Attorney General's Office may be contacted for fur-
ther information: 200 Saint Paul Place, Baltimore, Maryland 21201.
2021.

9 hi re Amendments to Rules Regulating the Florida Bar, 18 Fla. L.
Weekly S348 (1993).

Editor's Note:

The author, Cynthia Rapp, is a Staff Attorney with the United
States Supreme Court and a member of the Division's Governing
*Council. Ms. Rapp is a graduate of
Boston University and earned her law
degree at George Washington
University.
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Here is your chance to work for the advancement of the interests of government and public sector lawyers by volun-
teering for service on a Division Committee. If you missed the Committee Assignment Preference Form as it appeared
in the May/August issue of Pass It On, and you want to serve, you have another chance. Simply copy the form below,
complete it and return it to the Division's Offices by mail or fax.

GOVERNMENT AND PUBLIC SECTOR LAWYERS DIVISION
COMMITTEE ASSIGNMENT PREFERENCE FORM FOR 1994-1995

All members interested in serving on the Division's Committees for the forthcoming year are asked to complete and re-
turn this Committee Assignment Preference Form to the Division's Offices by August 26, 1994. We will do our best to
honor preferences and emphasize that Committee appointments will be made by Committee Chairs in consultation with
the Division's Chair. Committee sizes will be limited so please send your forms in ASAP so we can organize 1994-95
Committees by September 1.

I volunteer to serve on the following Committee/s for 1994-1995 (Please indicate no more than two committee assign-
ment preferences-and please indicate the order by placing a "1" and a "2" in the spaces provided below):

_ Annual Retreat (J. Edwin Dietel, Chair)
_ Awards (L. Joseph Ferrara, Chair)
__ CLE (Sharon Pandak, Chair)

ByLaws (Alan Rachlin, Chair)
__ Ethics (Richard J. Wieland, Chair)

____ Finance (Brenda P. Murray, Chair)
Journal (Joseph E. Ross, Chair

___Law and Literacy (Charles H. Dorsey, Jr., Chair)
Long Range Planning (Charles H. Dorsey,. Jr., Chair)
Meetings (Gregory M. Huckabee, Chair)
Membership (Cynthia Rapp, Chair)

_ Newsletter (Barbara Samel, Chair)
_ Pro Bono (John J. Copelan, Jr., Chair)

Program Development (William L. Robinson, Chair)
- _ Task Force on Development of a Military Law

Conference (John R. DeBarr and John Jay Douglass, Co-Chairs)
- _ State Bar Liaison (Mary Campbell, Chair)

Name Title
(Please Type or Print)

Agency, office

Mailing Address (ncl. zip code)

Phone Fax

Please return this form to Government and Public Sector Lawyers Division, American Bar Association, 1800 M Street,
N.W., Washington, DC 20036 (FAX 202-331-2220)
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s Statement

Government and Public Sector
Lawyers Division

"No Higher Calling"

Within the framework of the American Bar Association and in fur-
therance of its long range goals and objectives, the mission of the
Government and Public Sector Lawyers Division shall be to:

" Serve as a national advocate for government and public sector
lawyers in their quest for excellence, fairness and justice in the
performance of their sworn duties;

" Serve as a national voice to highlight the community service roles
performed by the nation's government and public sector lawyers;

" Serve as a. national educator to advance public understanding
about the central roles played by government and public sector
lawyers in preserving freedom and ensuring domestic tranquility;

* Serve as a national network system to enable government and
public sector lawyers to benefit from practices and procedures
successfully implemented in their counterparts' offices;

" Serve as a national network system to enhance the professional
growth and the upward mobility of government and public sec-
tor lawyers; and,

* Serve as a national leader in rededicating adherence-within our
profession and within all of the Nation's justice systems-to the
highest standards of professional conduct and competence, fair-
ness, social justice, diligence and civility.


